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IT CAN HAPPEN TO YOU!
When Your Nursing Care Comes Under Legal 

Scrutiny

By Heather L. Bohnke, Esq.

RUSING LOPEZ & LIZARDI, PLLC

hbohnke@rllaz.com

602-321-3828 (cell)

• 21-year lawyer and Partner 
at Rusing Lopez & Lizardi, PLLC

• Professional liability: niche practice 
in LTC, Skilled Nursing, & 
Rehabilitation

• Property/casualty

• Business litigation
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• Business contract matters; 

• Liability defense;

• Structuring healthcare business 
transactions & joint ventures; 

• Regulatory compliance;

• Resolve payor disputes;

ABOUT THE FIRM

• Mergers & acquisitions of 
healthcare practices;

• Defend against government 
investigations & audits; 

• Navigating privacy & security 
laws.
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HOW DO YOU KNOW?

1) Board Action

Facility Survey

2) Legal Claim

3) Lawsuit

WHAT CAN HAPPEN?

1)  BOARD COMPLAINT
 Fine or civil penalty

 Referral to a discipline or practice 
monitoring program

 Public reprimand, censure

 Probation, suspension, revocation 
of license

 Most common clinical referral: 
failing to monitor a patient 
adequately
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WHAT CAN HAPPEN?

2)  LEGAL CLAIM

May Turn into a lawsuit/indictment

 Civil – Personally named or not.
Could go criminal or to the 
Board

 Criminal – Redonda Vaught

WHAT CAN HAPPEN?

3)   LAWSUIT

May Turn into a Board Action

National Practitioner Databank

If Criminal, OIG List
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NATIONAL PRACTITIONER 
DATABANK

• If payment is made on a malpractice action or claim

Or Adverse Action is taken by a Federal or State 
enforcement agency, or Fraud enforcement agency

Or adverse licensure or professional review action is taken

• A report is made to the NPDB

By health care entities, Boards of Licensure Examination, 
Peer Review Organizations, Private Accreditation Entities, 
Insurance Companies

40 CFR Part 60

NATIONAL PRACTITIONER 
DATABANK

The most commonly reported profession to the NPDB 
is nurses – not physicians!

40 CFR Part 60
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PLEASE, GOD… MAKE IT GO AWAY!
Failure to respond can have dire consequences.

1) Board – Adverse Action

2) Legal Claim – Increases chances more comes of it.  
Sometimes insurance have a requirement that 
you cooperate in order to make payment on your behalf.

3) Lawsuit – Can be disastrous!  
Won’t prevent you from getting subpoenaed.  
Last thing you want to do is testify without preparation.

THREE DIFFERENT STANDARDS

1) Board – Unprofessional conduct 

2) Civil Claim/Lawsuit – Negligence/Gross Negligence/Abuse, 
Neglect or Exploitation

3) Criminal – Usually criminal negligence
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ABUSE 
& 

NEGLECT

What is it?

Inadequate health care, education, supervision, 
protection from hazards in the environment, unmet 
basic needs, physical/psych/sex abuse.

Don’t Get On the List of Excluded Individuals/Entities
(LEIE)

 OIG investigates claims of abuse & neglect.

 Cannot work for Federal/State Programs - facilities 
can lose their Medicare/Medicaid funding for 
patients if they let you.

FAILURE TO PREPARE

 Admissions become your legacy.

 Reptile traps you may not recognize 
or know how to avoid.

 Unknown & Unrequested 
Information.

 Fail to Stay in Your Lane!
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WHEN A LAWYER CONTACTS YOU

1) Which lawyer is contacting you?

2) Contact your Administrator or Risk Manager

2) If it is your contracted defense lawyer, 
call them back & do all you can to 
cooperate.

“But, I don’t Remember Anything"
It doesn’t matter.

1) You may think you don’t but once you hear the facts, look at 
the records, or see a photo of the patient , you may remember 
something.

2) We still need to know about your custom & practice in 
caring for a patient like this and under these 
circumstances.

• Compare that to your charting.
• Not everything you do is documented in the medical records.
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“I’m Scared."

Fear of the unknown is quashed with knowledge.

The attorney can:

1) Remove the unknown and surprise.
2) Help you avoid inappropriate admissions.
3) Critically think about the care you provide and 

documentation you completed
4) Teach you not to submit to global truths or “safety” 

stereotypes.  No traps!

“I’m Scared."

The more you prepare, the more comfortable you will be.

In the game of chess the difference between a novice 
player and an advanced player comes down to 2 words:  

thinking ahead. 

Experienced players anticipate what the other player is going 
to do and are a few moves ahead.
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Meeting 
With Your 
Lawyer

IN-PERSON, PLEASE

 Review the native record

 Administrator Support

 Impromptu Meetings

 Control the surroundings

 Distancing 

 Masks-No Masks

Meeting 
With Your 
Lawyer

Remote Meetings

 Technology Requirements

 You Have to Control Your 
Environment 

 No Masks, Please

 “Well, let me show you this part.”
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HOW TO PREVENT YOUR 
CARE FROM COMING 

UNDER LEGAL SCRUTINY?
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TEXT MESSAGING/PHOTOS

Non-HIPAA Compliant Actions 
with no preservation policy or practicality.
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HIGH TURN-OVER

Low interaction with other staff & administration is 
reflected in nurses’ unwillingness to cooperate when 
called and willingness to temper negative testimony.

Team Communication Breakdown

Less chance of identifying changes in condition

DOCUMENTATION It’s a Trap!

1) Copy & Paste

2) Conversations with Family

3) Conversations with HCPs

4) Regusals

5) Patient Education

6) Holes

7) Work Selection

8) Audit Trails

9) Late Notes

10) Incident Reports & Investigations
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COPY & PASTE / AUTOMATION

COPY & PASTE / AUTOMATION
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CONVERSATIONS WITH FAMILY

• Avoid generic references 
such as “discussed with 
family.”

• Specify who was 
educated, warned, or 
advised & that all 
questions were answered.

• Document time spent.

• Assume those present will 
deny the education ever 
happened.
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REFUSALS / NON-COMPLIANCE

• Ensure the patient/family 
understand the 
benefits/purpose of the 
treatment, & the potential 
consequences of refusing.

• Document all instances of 
informed non-compliance in 
detail, including the # of 
attempts to obtain 
compliance.

• Pervasive non-compliance 
requires targeted 
interdisciplinary care plan.

HCP CONVERSATIONS

• Please write it down with 
specifics.

• Document the call-back, 
when it was, & what you 
were told.
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AUDIT TRAILS

WORD SELECTION
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WORD SELECTION
Repeat Only What You Know

WORD SELECTION
Repeat Only What You Know
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LATE ENTRIES:

HOLES

37

38



5/17/2023

20

INCIDENT REPORTS 
& INVESTIGATIONS

Make them as detailed as possible

Assume every word will be agonizingly scrutinized in 
future lawsuit and your words blown up 8ft tall to a jury

Get statements from everyone involved before 
memories fade

Obtain input from all departments involved

INCIDENT REPORTS 
& INVESTIGATIONS

 Continue to add subsequent diagnosis and treatment 
information even if they are discharged to a higher level 
of care

 Don’t leave any sections blank, and don’t “close” the 
investigation until all relevant information is obtained

 Use exact quotes where appropriate
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INCIDENT REPORTS 
& INVESTIGATIONS

PATIENT EDUCATION

Document the details & time spent.
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WHAT IS NOT IN THE 
RECORD?

• Encouraged eating/drinking?  Knew 
how much the resident ate?

• Dressing CDI – did you really check it?

• “We are understaffed.”

• “I don’t have time to do X for you right 
now.”

• Made sure bed in low 
position?

• Provided non-slip socks?

• Checked/repositioned 
every 2 hours?

• Reminded them not get 
up on their own?

• Communicated X to next 
nurse or to doctor?

TOP CLINICAL RISKS

1) Falls are highest source of claims & total % of payments 
made

2) Wounds/skin

3) Medication Variance 

4) 4) Infection

5) Elopement has largest payouts, though fewer clams

6) Staffing shortages with increased acuity
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WHAT’S COMING

TECHNOLOGY

hbohnke@rllaz.com

520-529-4292 (direct)
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